UNI TED STATES OF AMERI CA
BEFORE THE NATI ONAL LABOR RELATI ONS BOARD
Regi on 21

UNI TED | NTERNATI ONAL
| NVESTI GATI VE SERVI CES, INC.'

Enpl oyer
and Case 21-RC-20102

| NTERNATI ONAL UNI ON OF COURT SECURI TY
OFFI CERS OF AMERI CA

Petiti oner

DECI SI ON AND DI RECTI ON OF ELECTI ON
Upon a petition duly filed under Section 9(c) of
the National Labor Relations Act, as anended, a hearing was
hel d before a hearing officer of the National Labor

Rel ati ons Board, hereinafter referred to as the Board.

Pursuant to the provisions of Section 3(b) of the Act, the

Board has delegated its authority in this proceeding to the undersigned.

Upon the entire record in this proceeding, the
under si gned fi nds:

1. The hearing officer’s rulings nade at the
hearing are free fromprejudicial error and are hereby
af firnmed.

2. The Enpl oyer is engaged in commerce within
the nmeaning of the Act and it will effectuate the purposes
of the Act to assert jurisdiction herein.

3. Petitioner and the Intervenor are, and each

of themis, a |abor organization wthin the nmeani ng of



Section 2(5) of the Act and each seeks to represent certain

enpl oyees of the Enployer.?

4. A question affecting comerce exists

concerning the representation of certain enployees of the

Enpl oyer within the neaning of Section 9(c)(1) and Sections

2(6) and (7) of the Act.

5. The foll ow ng enpl oyees of the Enpl oyer

constitute an appropriate unit for the purposes of

col l ective bargaining within the meaning of Section 9(b) of

t he Act:

Al'l full-time and regular part-tine U S
Marshal s Service (USMS) Credenti al ed/

Deputized court security officers assigned

to courthouses within the geographical
boundaries of the U S. District Court of the
Central District of California, currently
located at U S. Ninth Crcuit Court of Appeals,
125 S. Grand Avenue, Pasadena, California; U S.
Ninth Crcuit Court of Appeals, 21800 Oxnard
Street, Wodland Hills, California; US. District
Court, 312 North Spring Street, Los Angel es
California; US. District Court and U S.
Bankruptcy Court, 255 East Tenple Street,

Los Angeles, California; US. District Court,
4100 Main Street, Riverside, California; US.
District Court, 411 West Fourth Street,

Santa Ana, California; U S. Bankruptcy Court,
3420 Twel fth Street, Riverside, California;
U. S. Bankruptcy Court, 21041 Burbank Boul evard,
Whodl and Hills California; and U. S. Bankruptcy
Court, 1415 State Street, Santa Barbara,
California; excluding all other enployees,
managers, senior |ead court security officers,
| ead court security officers, office clerical
enpl oyees, tenporarily assigned enpl oyees, and

The nane of the Enpl oyer appears as anended at the hearing.
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Local

United Governnent Security Oficers of Arerica and its
74 currently serves as the collective-bargaining

Representative of the enployees in the petitioned-for

uni t.

I ntervenor status was granted at the hearing

based on its prior certification as the collective-
bar gai ni ng representative of the unit enpl oyees while they were
enpl oyed by Enpl oyer's predecessor, General Security Services of

Aneri ca.



supervisors as defined in the Act.’

Two issues were raised in this matter: (1)
whet her the Petitioner is directly or indirectly affiliated
wi th, or was rendered inproper assistance from an
organi zation which admts to its nmenbership, enployees other
t han guards, and is, therefore, not a | abor organization
that may represent guards, pursuant to Section 9(b)(3)* of
the Act; and (2) whether the enployees in the bargai ned for
unit are guards within the neaning of the Act. Wth respect
to these issues, both the Enpl oyer and the Intervenor
mai ntain that the Petitioner is either directly or
indirectly affiliated with | abor organizati ons which adm t
nonguards, and therefore, it cannot be certified to
represent enployees in the petitioned-for unit within the
meani ng of Section 9(b)(3) of the Act. These parties also
contend that the enployees in the petitioned for unit are
guards within the nmeaning of the Act. The Petitioner
di sagrees with the positions taken by the Enpl oyer and the

| nt ervenor regarding the foregoing issues.’

At the hearing, the parties stipulated that the unit is appropriate
for collective-bargai ni ng purposes.

* Section 9(b)(3) provides: "The Board shall decide in each case

whet her, in order to assure to enployees the fullest freedomin
exercising the rights guaranteed by this Act, the unit appropriate
for the purposes of collective bargaining shall be the enployer unit,
craft unit, plant unit, or subdivision thereof: Provided, that the
Board shall not...(3) decide that any unit is appropriate for such
purposes if it includes, together with other enployees, any

i ndi vi dual enployed as a guard to enforce agai nst enpl oyees and ot her
persons rules to protect the safety of persons on the enployer's

prem ses; but no | abor organization shall be certified as the
representative of enployees in a bargaining unit of guards if such
organi zation adnmts to nmenbership, or is affiliated directly or
indirectly with an organi zati on which admits to nmenbership, enployees
ot her than guards.

At the hearing, the Petitioner was unwilling to enter into a
stipulation that the enployees in the petitioned- for unit are guards



The record establishes that the Enployer is a
California corporation engaged in the business of providing
security guard services primarily to governnent enployers.
The record reveals that on or about February or March 1999,
a group of six of the Enployer’s court security officers
enpl oyed at federal courthouses within the Central D strict
formed a commttee to di scuss ways of inproving their
representation. The group decided to formthe International
Uni on of Court Security Oficers of Anerica, the petitioning
| abor organi zation herein, in an attenpt to replace the
I ntervenor as their collective- bargaining representative.

In either February or March 1999, conmttee nenber
and court security officer, Douglas Aschenbrenner
("Aschenbrenner™), instructed various unnaned court security
officers to contact other unions to obtain information from
t he organi zations regarding their possible representation of
the Enpl oyer’s court security officers. Aschenbrenner
testified that he personally placed calls to the Teansters
Union and the AFL-CIO.  As a result of his efforts,
Aschenbrenner received a tel ephone nessage at work from M ke
Liebig ("Liebig"), an attorney representative of the AFL-CI O
and its affiliate, International Union of Police
Associations ("I UPA") located in Al exandria, Virginia.
Aschenbrenner returned Liebig s tel ephone call and during
t heir di scussion proceeded to schedul e an in-person neeting.

Besides their agreenent to neet in-person, the record does

wi thin the neaning of the Act, contending that enployee status is not



not reveal what other topics Aschenbrenner and Liebig
di scussed during their initial tel ephone conversation.®

Sonetinme in March 1999, Aschenbrenner nmet with
Li ebig at the headquarters of POPA (a union for Los Angel es
County Sheriff’s Ofice enployees classified as sergeants
and higher) in Mnterey Park, California. Al so present at
this nmeeting were five commttee nenbers of Petitioner, one
menber of POPA, and two nmenbers of | UPA. At the neeting,
Li ebi g di scussed the procedure for "breaking away" fromthe
I ntervenor and al so expl ained that Petitioner needed to file
showi ng of interest cards with the NLRB in order to
facilitate this process. The record reveals that at the
nmeeti ng, Aschenbrenner inquired as to how show ng of
interest cards could be obtained. 1In response to the
inquiry, Liebig offered to furnish show ng of interest cards
to Petitioner. Aschenbrenner testified that he received the
shi pnent of cards at his place of enploynent one nonth
|ater. The record shows no invol venent by Liebig, nenbers
of IUPA, or the AFL-CIO in obtaining signatures for the
showi ng of interest cards.

A few weeks following their first meeting,

Aschenbrenner and a few other of Petitioner’s conmttee
menbers nmet with Liebig over dinner in Santa Ana,

California. At the neeting, Liebig introduced the conmttee

at issue since there is no evidence of affiliation.

The record establishes that Petitioner had contact with at |east five
ot her | abor organizations during this tinme period: |UPA, COPS,
Teansters, Police Oficers Law Enforcenent Association, and the

Nati onal Association of Law Enforcenent. Nonethel ess, testinony at



menbers to Marianne Reinhold, an attorney of the law firm
currently undertaking representation of Petitioner.
Further, Liebig indicated at this neeting that he no | onger
desired to be involved with Petitioner’s representation
efforts on the ground that his involvenent would constitute
t anperi ng.

The record discloses that 5 to 6 weeks prior to
t he Septenber 10" hearing in this matter, Aschenbrenner
initiated a tel ephone call to Liebig for the purpose of
ascertaining why the representation petition hearing in this
matter was being delayed. The record does not reveal what
ot her subjects, if any, were discussed during this tel ephone
conversation. Since that time, Aschenbrenner testified that
he has not had any conmunication with Liebig, or
representatives of either 1UPA or the AFL-Cl O

The record further reveals that none of the six
comm ttee nmenbers of Petitioner holds an official title with
| UPA or the AFL-CIO. Additionally, Petitioner has never
applied for affiliation with 1UPA or the AFL-CI O  Finally,
Petitioner has not received any assistance fromthese
organi zations with regard to the formation of its
constitution and by-| aws.

Based on the foregoing, the Enployer and
I ntervenor contend that unlawful affiliation exists between
Petitioner and I UPA as reflected by the assistance rendered

to this organization by Liebig. Contrary to the Enployer’s

the hearing centered al nost exclusively on the relationship between



and I ntervenor’s contention, the foregoing facts do not
support a conclusion that the Petitioner is directly or
indirectly affiliated wth | UPA, or any other | abor
organi zation which admts to its nmenbershi p persons other
t han guards.

It is well-established that Section 9(b)(3) of the
Act inposes a limtation on the Board s authority to
establish bargaining units. Section 9(b)(3) of the Act
states in relevant part that, "no | abor organization shal
be certified as the representative of enployees in a
bar gai ning unit of guards if such organization . . . is
affiliated directly or indirectly with an organi zati on which
admts to nenbership enpl oyees other than guards.” In
interpreting this provision, the Board has held that
assi stance provided to a guard union during the formative
stages of its devel opnent by a nonguard uni on does not
necessarily establish affiliation between the unions. Wells

Fargo Guard Services, 236 NLRB 1196 (1978). Although the

Board has permtted substantial |atitude when the assistance
rendered occurs during the guard union’s formative stages,
indirect affiliation will be found, nonethel ess, when the
assi stance rendered conti nues beyond the formative stages
and under circunmstances whi ch suggest that the guard union

| acks freedomto fornulate its own policies and to decide

its own course of action. Id. at 1197; Stewart-Warner Corp.

273 NLRB 1736 (1985).

Petitioner and | UPA.



In the present matter, the record clearly
establishes that Petitioner possesses no formal or direct
affiliation with 1UPA or the AFL-CIO  Testinony at the
heari ng evidenced, for exanple, that Petitioner has never
applied for affiliation with either of these organi zations.
Hence, such evidence diffuses any claimthat Petitioner is

directly affiliated with these groups. Brinks Inc.,

274 NLRB 970, 971 (1985).

VWil e the record does establish that | UPA' s
attorney Liebig rendered assistance to Petitioner, the facts
at hand also mlitate against a finding of indirect
affiliation. For exanple, the record illustrates that the
sumtotal of the assistance Liebig provided Petitioner
consisted of the following: (1) advising Petitioner on one
occasion as to the procedures to follow for establishing an
i ndependent union; (2) shipping showng of interest cards to
Petitioner; and (3) introducing Petitioner to an attorney to
assist themw th organi zational matters. Assistance of this
sort has routinely been declared by the Board to constitute

insufficient evidence of indirect affiliation. Wstinghouse

Electric Corp., 96 NLRB 316 (1951); The Mdvale Co.,




114 NLRB 372 (1955); Bonded Arnpbred Carrier, Inc.,

195 NLRB 346 (1972).

Furthernore, Liebig s assistance, marginal, at
best, was confined to a tinme when Petitioner was in its
formati ve stages of developnent. There is no evidence in
t he record which suggests that Liebig played any role in
formul ating Petitioner’s policies and directing its course
of action subsequent to divorcing hinmself fromPetitioner’s
affairs at his final nmeeting with the group sonetine in
March 1999." 1In fact, as Aschenbrenner testified, the | aw
firmPetitioner was introduced at the final neeting in March
1999 has handl ed Petitioner’s affairs ever since that tine.
Followng this final neeting in March 1999, Liebig s only
contact with Petitioner occurred 5 to 6 weeks prior to the
Sept enber 10th hearing where he fielded a tel ephone cal
from Aschenbrenner concerning the status of the hearing.
Finally, there is nothing in the record which denonstrates
t he prospect of any future assistance by Liebig, |1UPA or
the AFL-CIO. The record evidence establishes that
Petitioner is apparently free to fornmulate its own policies
and decide its own course of action with conplete
i ndependence of control from | UPA the AFL-CIO or their

representatives. |International Harvester Co.,

81 NLRB 374, 376 (1949); Wells Fargo Guard Services,

Li kewise, | reject Intervenor's apparent argunment that the use of
showi ng of interest cards after July 10, 1999 belies Liebig's
separation fromPetitioner. The nere fact that Gerald L. Wstre, the
presi dent of Intevenor, had a showi ng of interest card on July 10
does not suggest any continued invol venent by Liebig with the affairs
of Petitioner.



236 NLRB 1196, 1197 (1978). Based on the above, | find that
no prohibited indirect affiliation exists between Petitioner
and either | UPA, or the AFL-CI O

In its brief, the Enployer clainms that the
following facts support a finding of affiliation:
(1) Petitioner’s neeting with M. Liebig at 1UPA's neeting
hal1° (2) Liebig s introduction of Petitioner to its
current |legal representation; and (3) Petitioner’s receipt
of menbership interest cards bearing an | UPA | ogo and an
| UPA return address. As made clear by Board deci sions
cited, the facts highlighted by the Enpl oyer do not give
rise to a viable claimof inproper affiliation. See, e.qg.,

International Harvester Co., 81 NLRB 374 (1949) (no indirect

affiliation when guard union, in electing its officers, used

bal | ot s whi ch bore nanme of nonguard union); Ingersoll-Rand

Co., 119 NLRB 601 (1957) (no indirect affiliation when
assistance limted to, inter alia, permtting nonguard

neeting hall to be used as a nmailing address); The M dval e

Co., 114 NLRB 372 (1955) (finding no indirect affiliation

The Enpl oyer mistakenly asserts in its brief that Petitioner net with
Li ebig at an 1 UPA neeting hall located in Mnterey Park, California.
As indicated above, the neeting to which the Enpl oyer refers occurred
at POPA headquarters. Assumi ng arguendo that the nmeeting took place
at a nonguard union’s neeting hall as the Enpl oyer suggests, this
fact still would not support a finding of affiliation. Internationa

Harvester Co.,

81 NLRB 374 (1949). The sane holds true with respect to the

Enpl oyer’s fal se assertion that the showi ng of interest cards bore an
| UPA return address. lngersoll-Rand Co., 119 NLRB 601 (1957).

10



wher e assi stance consi sted of providing advice concerni ng
organi zati on, reconmendation of an attorney, use of neeting
hall and the mi neographi ng of menbership card forns).’

The Enployer’s citation to Stay Security,

311 NLRB 252 (1993) and International Harvester Co.,

145 NLRB 1747 (1964) are distinguishable. First, Stay
Security concerns the applicability of the contract-bar
rules to a petition filed by a guard union, and therefore
has no bearing on either of the issues currently under

consideration. Simlarly, the reference to International

Harvester Co. is inconsequential because it is

di stingui shable fromthe present matter on its facts.

Unli ke International Harvester Co., there is no evidence in

the instant case that financial assistance was rendered by a
nonguard uni on, no evidence that Petitioner continued to
al l ow a nonguard union to participate in its affairs, and no
evi dence that Petitioner allowed a nonguard union to act as
its negotiator during negotiations with the Enpl oyer.

Wth regard to the second issue, whether the court
security officers in the bargained-for unit are guards
wi thin the neaning of Section 9(b)(3) of the Act, inasmuch
as the Enployer’s court security officers’ work duties
require themto protect federal courthouse property in the
Central District, as well as federal court enpl oyees

enpl oyed therein, |I find that these enployees fall within

9

The Intervenor raises simlar facts in its brief which do not show
affiliation.

11



the definition of "guards" set forth in the Act. Brink's

Inc. 272 NLRB 868 (1985); Brink's Inc., 226 NLRB 1182

(1976); Teansters Local 71 (Wells Fargo), 221 NLRB 1240

(1975); Teansters Local 639 (Dunbar Arnored Express),

211 NLRB 687 (1974).

There are approximately 134 enployees in the Unit.

DI RECTI ON OF ELECTI ON

An el ection by secret ballot shall be conducted by
t he undersi gned anong the enpl oyees in the unit found
appropriate at the tine and place set forth in the notice of
el ection to be issued subsequently, subject to the Board's
Rul es and Regul ations. Eligible to vote are those in the
unit who were enpl oyed during the payroll period ending
i mredi ately preceding the date of this Decision, including
enpl oyees who did not work during the period because they
were ill, on vacation, or tenporarily laid off. Also
eligible are enpl oyees engaged in an econom c strike which
commenced | ess than 12 nonths before the el ection date and
who retained their status as such during the eligibility
period, and their replacenents. Those in the mlitary
services of the United States may vote if they appear in
person at the polls. 1Ineligible to vote are enpl oyees who
have quit or been discharged for cause since the designated
payrol |l period, enployees engaged in a strike who have been
di scharged for cause since the commencenent thereof and who
have not been rehired or reinstated before the el ection

date, and enpl oyees engaged in an econom ¢ stri ke which

12



comenced nore than 12 nonths before the el ection date and
who have been permanently replaced. Those eligible shal
vote whether or not they desire to be represented for
col | ective-bargai ning purposes by: | NTERNATI ONAL UNI ON OF
COURT SECURI TY OFFI CERS OF AMERI CA; or by UNI TED GOVERNMENT
SECURI TY OFFI CERS OF AMERI CA AND I TS LOCAL 74; or by neither
| abor organi zati on.
LI ST OF VOTERS

In order to ensure that all eligible voters may
have the opportunity to be infornmed of the issues in the
exercise of their statutory right to vote, all parties to
t he el ection should have access to a |ist of voters and
their addresses which may be used to comrunicate with them

Excel si or Underwear, Inc., 156 NLRB 1236 (1966); NLRB v.

Wman- Gordon Conpany, 394 U.S. 759 (1969). Accordingly, it

is hereby directed that within 7 days of the date of this
Deci sion, two copies of an al phabetized election eligibility
list, containing the full names and addresses of all the
eligible voters, shall be filed by the Enployer with the
under si gned, who shall make the list available to al

parties to the election. North Macon Health Care Facility,

315 NLRB 359 (1994). In order to be tinely filed, such |ist
nmust be received in Region 21, 888 South Figueroa Street,
9th Floor, Los Angeles, California 90017, on or before
October 4, 1999. No extension of time to file the |ist

shal | be granted, except in extraordinary circunstances, nor

13



shall the filing of a request for review operate to stay the
requi rement here inposed.
NOTI CE POSTI NG OBLI GATI ONS

According to Board Rul es and Regul ati ons, Section
103. 20, Notices to Election nust be posted in areas
conspi cuous to potential voters for a mninmmof 3 working
days prior to the date of the election. Failure to file the
posting requirenment may result in additional litigation
shoul d proper objections to the election be filed. Section
103. 20(c) of the Board's Rules and Regul ations requires an
enpl oyer to notify the Board at |least 5 full working days
prior to 12:01 a.m of the day of the election if it has not

recei ved copies of the election notice. Cub Denonstration

Services, 317 NLRB 349 (1995). Failure to do so estops
enpl oyers fromfiling objections based on nonposting of the

el ection notice.

14



Rl GHT TO REQUEST REVI EW

Under the provision of Section 102.67 of the
Board's Rul es and Regul ations, a request for review of this
Decision may be filed with the National Labor Rel ations
Board, addressed to the Executive Secretary, 1099 14th
Street, N.W, Washington, D.C. 10570. This request nust be
received by the Board in Washington by 5 p.m, EDT, on
Oct ober 12, 1999.

Dated at Los Angeles, California, this 27th day of
Sept enber, 1999.

[s/Victoria E. Aguayo

Victoria E. Aguayo

Regi onal Director, Region 21
Nat i onal Labor Rel ati ons Board

401-2575-2875
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